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JURISDICTIONAL STATEMENT 

Jurisdiction in the lower court was founded on Title n, 
Sections 305, 306 of the District of Columbia Code. Juris¬ 
diction of this appeal is based on Title II, Section 101 of 
the District of Columbia Code of 1940. 

STATEMENT OF THE CASE 

For convenience the parties will be described as they ap¬ 
peared in the lower court. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia dated 
April 11, 1949, granting a motion for summary judgment 
for the defendant, and denying a motion for summary judg¬ 
ment filed by the plaintiff. 

The plaintiffs, Louise Noonan Miller and Alice E. 
Noonan, trustees of the estate of John J. Noonan, deceased, 
brought suit for damages because of an illegal and void 
notice to quit served upon them by the defendant pursuant 
to a provision in a lease entered into between said plaintiff 
and the owners of 604-606 Ninth Street, N.W. for whom 
the defendant was acting as agent, that the leased premises 
had been sold to a bona fide purchaser for value. The 
plaintiffs trustees, relying in good faith upon the represen¬ 
tations contained in the notice to quit, advised their sub¬ 
lessee, the Gilbert System Hotels, of the sale of said prop¬ 
erty and caused the sublessee to vacate the leased premises. 
(Jt. App. 2,3,4,5) 

The lease contained a provision for service of a ninety- 
day notice to quit on the plaintiffs should the lessors re¬ 
ceive an offer of purchase of said property; and provided 
that if the lessors should decide to accept said offer, then 
the plaintiff agreed to surrender and vacate the said 
premises. (Jt. App. 6, 7,10,11) 

The contract of sale negotiated by the defendant shows 
on its face that there was an outstanding one-fifth interest 
which was not involved in the sale thereof, and stated that 
it could not be sold until trustees had been appointed to 
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act for and on behalf of the heirs of the estate of Ralph L. 
Galt and Rachel C. S. Galt, who were beneficiaries thereof. 

The terms of the contract of sale were not disclosed to 
the plaintiffs nor were they advised by the defendant that 
only a part of the fee had been sold. Plaintiffs were not 
advised that the notice to quit served upon them on Novem¬ 
ber 14,1946 was illegal and void until on or about April 16, 
1947, about two months after possession of said premises 
had been surrendered. (Jt. App. 17,18,19) 

The service of the notice to quit resulted in the loss of a 
profitable income to the plaintiffs from their sublessee, the 
Gilbert System Hotels, which had been paying rent on a 
percentage basis and which provided substantial profits in 
amounts greatly in excess of the amount stipulated in the 
lease. Said premises were vacated by the plaintiffs, and 
their sublessee on February 13, 1947, eighteen months be¬ 
fore the termination date set forth in the lease, which was 
July 31,1948. (Jt. App. 2, 3, 4, 5, 6,17, 18,19) 

Motion for summary judgment was filed by the defendant. 
(Jt. App. 9) 

Motion for summary judgment was filed by plaintiff. (Jt. 
App. 16) 

After oral argument the court granted the defendant’s 
motion for summary judgment and denied the plaintiffs’ 
motion for summary judgment. (Jt. App. 20, 21) 

STATEMENT OF POINTS 

The court erred in granting defendant’s motion for sum¬ 
mary judgment, and in denying plaintiffs’ motion for sum¬ 
mary judgment for the following reasons: 

I.—Acts of the defendant constitute a constructive 
eviction from the premises. 

II.—The lease agreement was indivisible, and notice to 
quit was not valid, unless the entire fee simple 
interest in the property was sold. 

m.—Plaintiffs, vacating premises, under a void notice 
to quit, may repudiate and rescind surrender of 
premises. 
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IV.—The lower court completely ignored the record in 
ruling that the notice to quit was legal, and that 
plaintiff voluntarily surrendered the premises. 

V.—Plaintiffs’ motion for summary judgment should 
have been granted, and the cause referred to a 
jury to assess damages. 

SUMMARY OF ARGUMENT 

Plaintiffs filed suit for damages for breach of contract 
against the defendant growing out of an alleged illegal 
notice to vacate served pursuant to the provisions in a 
lease calling for cancellation thereof should the leased 
premises be sold at any time during its tenure. (Jt. App. 
2, 3, 4, 5) 

The plaintiffs maintain that the said notice to quit served 
upon the plaintiffs in violation of the terms of a leasehold 
agreement, was illegal and void, and constituted a construc¬ 
tive eviction from the premises. 

The lease was signed jointly by all five parties in interest. 
Actually, only four-fifths (4/5) of the leased property had 
been sold and when the notice to quit was served the de¬ 
fendant, National Savings and Trust Company, acting as 
agent for the owner, failed to advise plaintiffs that there 
was an outstanding one-fifth interest. (Jt. App. 6, 7, 8, 9, 
10,11,12,13) 

It is further contended that the failure of the defendant 
to notify the plaintiffs of the divisible character of the sale 
of the leased premises induced them and their sublessee to 
surrender the property prematurely and that a notice to 
quit based upon the partial sale was illegal and void. (Jt. 
App. 6,10,11) 

Plaintiffs further charge that they had the right to re¬ 
pudiate and rescind the surrender of the premises under the 
circumstances stated in the record and have their remedy 
in damages in the event the status quo under the lease 
could not be restored. 
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ARGUMENT 

I 

ACTS OF THE DEFENDANT CONSTITUTE CON¬ 
STRUCTIVE EVICTION FROM THE PREMISES 

It appears from the record that the plaintiffs received 
on November 14, 1946 from the defendant a ninety-day 
notice to quit the premises located at 604-606 Ninth Street, 
N.W., Washington, D. C., stating that pursuant to a pro¬ 
vision in the lease “that in the event the owners should 
accept an offer for sale, the lessors reserved the right at 
any time during the term of the lease, to terminate the 
same, and that the plaintiffs agreed to vacate and surrender 
the said leased premises.” The notice advised the plaintiffs 
that a bona fide purchaser had signed the contract to buy 
the property described in the lease. (Jt. App. 5) 

The plaintiffs, acting in good faith under the terms of 
their leasehold agreement, forthwith notified its subtenant, 
the Gilbert System Hotels, of the sale thereof, and the said 
premises were accordingly surrendered by the subtenant, 
which had been paying rent to the plaintiffs greatly in 
excess of the amount stipulated in the lease. 

The plaintiffs were not at any time advised by the defen¬ 
dant that only four-fifths (4/5) of the real property occu¬ 
pied could be sold since Rachel C. S. Galt, trustee of the 
estate of Ralph S. Galt, and one of the original signatories 
to the lease, had died, and that a substitute trustee had not 
been appointed, with the power and authority to petition 
the court to ratify or confirm the sale of the outstanding 
interest in the above-mentioned real estate. (Jt. App. 11,16) 

On the expiration date stated in the notice to quit, the 
plaintiffs and their subtenant did surrender the premises 
on February 3, 1948, eighteen months before the termina¬ 
tion date stated in the lease, which was July 31,1948. 

It is the contention of the plaintiffs that they were con¬ 
structively evicted from the leased premises as the result 
of the misrepresentation contained in the notice to quit that 
the leased premises had been sold, or, to state it in a differ- 
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ent way, the failure of the defendant to advise the plaintiff 
that four-fifths (4/5) of the leased premises had been sold 
and not the entire fee simple interest resulted in premature 
surrender of a valuable property right to which the plain¬ 
tiffs have been damaged. 

Constructive eviction is defined in Tiffany, Chap. 5, § 141 
as follows: 

“Not only is an act, which in itself involves a direct 
deprivation of possession, regarded as an eviction, but 
so is any other act which so affects the tenant’s enjoy¬ 
ment of the premises that he relinquishes possession, 
provided this act is a legal justification for such relin- 
quishmerd. An eviction of the latter class, that is, not 
by the forcible removal or exclusion of the tenant but 
by acts of interference, with his enjoyment resulting of 
possession is quite frequently referred to as a ‘construc¬ 
tive’ eviction, as distinguished from an ‘actual’ evic¬ 
tion.” Citing Royce v. Guggenheim, 106 Mass. 201, 8 
Am. Rep. 322; Shindler v. Grove Hall, etc., 282 Mass. 32, 
184 N.E. 673. 

§ 142. “In order that an eviction may take place as a 
result of acts on the part of the landlord involving 
merely an interference with tenants possession and 
enjoyment, as distinct from an actual dispossession, it 
is said to be such as to indicate an intention on land¬ 
lord’s part to deprive tenant of possession.” Citing 
Kelly v. U. S., 37 Fed. (2) 767. 

“Law assumes that the landlord intends the natural 
and probable consequences of his acts.” 

§ 143. “In order that there be an eviction by the 
landlord in the legal sense, it is necessary that the 
tenant no longer retain of possession of the premises 
and that he can relinquish it at any time. ’ ’ 

See also 52 C.J.S., p. 160, where constructive eviction is 
defined as some act of permanent character which although 
not amounting to an actual eviction is done by the landlord 
or someone acting under his authority with the intention 
and effect of depriving the tenant of beneficial enjoyment 
of the demised premises or a part thereof, and to which 
the tenant yields by abandoning possession on justifiable 
grounds. 
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Words & Phrases — 

“Wrongful and intentional act of affirmative char¬ 
acter followed by abandonment of demised premises, is 
essential to ‘constructive eviction.’ ” Leech v. Hus¬ 
bands, 152 A. 729-734. 

“Landlords’ acts, calculated to and making it neces¬ 
sary for tenant to move, though not done with that in¬ 
tent, constitute‘constructive eviction.’ ” Bromberger v. 
Empire Flashlight, 246 N.Y.S. 67, 71; 138 Misc. 754. 

“A definition of eviction has been sometimes given 
by which to constitute an eviction by the landlord 
there must be an amotion from the demised premises 
by, or in consequence of some act of the landlord 
in derogation of the rights of the tenant, and with 
intent to determine the tenancy, or to deprive ten¬ 
ant of enjoyment of premises. • • • The amotion may 
be by physical expulsion by the landlord, or by aban¬ 
donment by the tenant upon some act of the land¬ 
lord which amounts to an eviction at the election of ten¬ 
ant . The intent with which the act is done may be actual 
intent accompanying and charactering the act or it 
may be the act itself. ” Shelly v. Shute, 132 Mass. 370. 
52 C.J.S. 1458, p. 179: 

“Notice to quit, wrongfully given by the landlord to 
the tenant, constitutes a constructive eviction, if fol¬ 
lowed by a surrender of the premises, but not other¬ 
wise.” 

In Andrews v. Connick, 209 App. Div. 161, 204 N.Y.S. 6, 
the facts show that the plaintiffs made a lease with defen¬ 
dants for five years and two months with a provision for 
cancellation in the event of sale, sixty days’ notice to quit 
would be given. A contract of sale was made, sixty-day 
notice given, but the purchaser defaulted. The tenant va¬ 
cated without knowledge of the default but after it was 
known to the landlords. Landlords then rented the premises 
to another for an increased amount. 

The jury found for the plaintiff but the appellate court 
reversed this decision holding that the case was submitted 
to the jury on an erroneous theory. The opinion further 
stated that: 

“Moreover, we understand plaintiff’s contention to 
be, not that there was a fraudulent contract of sale, 
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but that the alleged notices were fraudulent and un¬ 
true.” 

“The sole question before the Court was whether 
there had been a sale of the premises as provided for 
in the lease. We have been referred to a number of 
cases which hold that where a lease contains a clause 
limiting the term after notice, where a sale has been 
made to a tenant, may be dispossessed, and some of 
the cases hold that the contract of sale is sufficient to 
warrant affirmati$& # *th each case cited the sale was 
actually consummated, or the question arose in a pro¬ 
ceeding to obtain possession of the premises. In some 
cases referred to it was provided that if a contract of 
sale were executed the tenant must vacate on notice in 
writing. All of these cases must be distinguished from 
this one.” 

See also Bellone v. Kleinau, 54 Cal. App. 428; 201 P. 
977. 

The foregoing case is particularly significant in that it 
clearly states the question before the court under the mo¬ 
tions for summary judgment, i.e., was there a sale of the 
premises as provided for in the lease sufficient to justify 
service of a valid notice to quit on the plaintiffs on the 
ground of cancellation of the lease. 

The fact that at the time the plaintiffs and their sub¬ 
tenant vacated the leased property it was not realized that 
they could have retained possession due to the illegality of 
the notice to vacate, which was in effect a violation of the 
terms of the leasehold agreement, is no less a wrongful 
deprivation of the rights of the plaintiffs to the income 
from their sublessee than any other form of constructive 
eviction. 

Courts, as will be hereafter more fully shown, have gen¬ 
erally held that where such a situation has been created 
by the deliberate acts of the plaintiff, whether intentionally 
or not, which has caused a financial loss to a party, that a 
cause of action will lie, either for rescission and restora¬ 
tion of the status quo, or in the alternative, for damages in 
compensation therefor. 

It should be borne in mind that the plaintiffs here con¬ 
tend that the breach of contract was caused by the ser- 
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vice of an illegal and invalid notice to quit. No charge is 
made that the contract for the sale of real estate was 
fraudulent or illegal in any way. The affidavit of Barnum L. 
Colton, vice-president of the defendant corporation, and the 
very terms of the contract of sale of the real estate, bares 
the absolute fact that the defendant knowingly and inten¬ 
tionally served the notice for the specific purpose of having 
the plaintiff abandon and surrender the premises. No other 
conclusion can be drawn from this silence in respect to the 
outstanding one-fifth interest than that the defendant de¬ 
liberately withheld vital information which may have caused 
the plaintiffs to refuse surrender of the premises on the 
ground that there was not a complete sale of the property 
within the terms of the leasehold agreement, and thus en¬ 
danger the contract to sell the four-fifths interest in the 
real estate. 


II 

THE LEASE AGREEMENT WAS INDIVISIBLE, AND 
NOTICE TO QUIT WAS NOT VALID UNLESS 
THE ENTIRE FEE SIMPLE INTEREST 
IN THE PROPERTY WAS SOLD 

The terms of the leasehold agreement between the lessors 
and the lessee (Jt. App. 6, 7, 8, 9) are clear and unambigu¬ 
ous in that nothing other than a sale of the entire fee simple 
interest was contemplated which could bring into effect the 
cancellation clause in the lease. 

The affidavit of Louise Noonan Miller, one of the plain¬ 
tiffs (Jt. App. 17,18,19), shows that not only did the plain¬ 
tiffs lack knowledge of the details of the sale but could 
legally assume that the defendant had authority to nego¬ 
tiate the sale of the same interests in the premises which 
existed at the time the lease was signed. For all purposes 
plaintiffs had every right to believe that the entire fee 
simple interest would be disposed of under a bona fide con¬ 
tract of sale which had been executed and which the de¬ 
fendant led them to believe had been accomplished. The 
entire premises were leased to the plaintiffs by all five 
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parties in interest, and all were signatory to the lease. This 
leasehold agreement did not contemplate the release of 
individual interests in the premises upon the sale thereof. 
In fact, there was no way of determining or apportioning 
the individual interests of the owners in these premises 
since each of them had an undivided one-fifth interest in 
both parcels of land. 

Reference is again made to the affidavit of Barnum L. 
Colton, vice-president of the National Savings and Trust 
Company who, as agent of the defendant, transmitted the 
notice to quit to the plaintiffs, which states: 

“That the one-fifth interest owned by the estate of 
Ralph Lee Galt, deceased, could not be included in said 
contract originally for the reason that the trustee of 
said estate had died and it was necessary that a sub¬ 
stitute trustee be appointed for the interest before this 
interest could be sold or conveyed.” (Jt. App. 11) 

Yet, while fully aware of these facts, the same Barnum L. 
Colton did sign a notice to vacate the premises as agent of 
the defendant, which notice was served on the plaintiff 
trustees and in which he purported to speak for the owners 
of the entire fee and not four-fifths (4/5) as is shown in 
the contract of sale. (Jt. App. 11, 12, 13) Whether Bar¬ 
num L. Colton was acting for the purchasers or the lessors 
was of no concern to the plaintiff trustees; the latter had 
negotiated their lease through the defendant National Sav¬ 
ings and Trust Company and there was no reason to doubt 
that the representations made in the notice to quit signed 
by it as agent were made other than in good faith. Had the 
plaintiffs been forewarned of the incomplete condition of 
the purchaser’s title to the entire fee this information would 
undoubtedly have caused them to retain possession of the 
premises until the purchasers had obtained the outstanding 
one-fifth interest. 

It is contended by the defendant that the plaintiffs are 
charged with the knowledge of the recording of the sale 
of the four-fifths (4/5) interest and were thus put on no¬ 
tice of the failure of the purchasers to obtain title to the 
full fee. 
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It is specious reasoning to argue that the plaintiffs should 
have been on their guard against false and misleading 
representation concerning the sale of the property for the 
purpose of invoking the 90-day forfeiture clause. The lease 
was negotiated in good faith and the plaintiffs had a right 
to expect the terms of the lease to be carried out accord¬ 
ingly. The service of an illegal 90-day notice to vacate upon 
the plaintiffs accomplished the very purpose for which it 
was intended, i.e., the voluntary surrender of the premises, 
and since the notice to quit must now be regarded as void 
and is illegal, the surrender of the premises is consequently 
transposed into a constructive eviction which confers a 
right to damages upon the plaintiff trustees. 

In respect to provisions in a leasehold agreement pro¬ 
viding for the service of a notice to quit upon the lessees 
and the cancellation of the lease due to a sale of the prop¬ 
erty concerned, the Courts must determine whether or not 
the instrument contemplated the sale of the entire property 
or whether or not separate interests could be sold and thus 
bring into effect the provisions of the cancellation clause. 

Upon this point the case of Frankfurt Finance Co. v. 
Treadway, 159 S.W. (2) 514; 163 A.L.R. 1027, is particu¬ 
larly significant. Here, a lease covering certain real prop¬ 
erty was executed between two lessors jointly and the les¬ 
see, providing that in the event of a sale or of the placing 
of improvements, a sixty-day written notice of intention 
to cancel the agreement could be served upon the lessee'. 
A single rental was to be paid to one of the lessors. The 
lessee had no knowledge which part of the premises was 
owned by the respective lessors. One of the lessors sold 
his interest and the purchaser received a contract to resell 
it at a substantial profit, provided possession of the prop¬ 
erty could be obtained. A sixty-day notice to quit was served 
on the lessee, who refused to surrender the property for 
the reason that only part of the premises had been sold 
and not the entire fee. Later the entire fee was acquired 
from the lessors and merged in the lessors and the lessee 
surrendered the premises pursuant to the notice. Suit was 
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filed for special damages by the purchasers who had re¬ 
ceived a special assignment of interest from the lessors 
under the lease. The lower court held that the lessee was 
within his rights in refusing to yield possession of the 
premises until the entire fee had been sold and stated as 
follows: 

“However, the trial court correctly held that the 
instrument in question to be entire rather than divisible 
in nature rendering aforesaid option to terminate exer¬ 
cisable only upon a sale of the whole 61 x 130 feet 
under lease. Primarily, the question of whether a con¬ 
tract is entire or severable is one of intention to be 
determined from the language which the parties have 
used and the subject matter of the agreement; 17 C.J.S., 
Contracts 1332, p. 788; including all attending circum¬ 
stances when the meaning is doubtful, 10 Tex. Jur., 
Contracts § 185, p. 324. . . . Likewise, if there is a 
single assent to a whole transaction involving several 
kinds of property a contract is entire; but if there 
is a separate assent to each of the several things in¬ 
volved it is divisible. Furthermore, the entirety or 
severability of a contract may be considered to depend 
on whether the whole quantity, service or thing is the 
essence of the contract; or whether two or more prom¬ 
ises are so interdependent that the parties would not 
have entered into one without the other; ... 17 C.J.S. 
^331; 14 Words & Phrases, Perm. Ed. P. 695; Mark¬ 
ham Ins. Co. v. Brown Tex. Com. App. 292 S.W. 863- 
867. If it appears that the contract was to take the 
whole or none, then the transaction would be entire. 
Williston on Contracts, 1652, §863; 12 Am. Jr. Con¬ 
tracts § 316, p. 871; 13 C.J.P. 563, § 527, 528; 17 C.J.S. 
Contracts f334; Broxton v. Nelson , 103 Ga. 327,30 S.E. 
38; 68 Am. St. Rep. 97. “The presumption is that all 
stipulations in a contract are dependent, and a promise 
will be so regarded in case of doubt. ’ ’ 10 Tex. Jur. 
supra, § 187. 

“We conclude that the foregoing rules and principles 
are fairly applicable to the contract here made between 
the parties, because (1) a single transaction is shown, 
the interests of both lessors being treated as one piece 
of property and described as such; (2) a simple con¬ 
sideration is expressed, payable monthly to the prin- 
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ciple owner, of course for the account of both; (3) all 
parties appear to have dealt with the lease as a joint 
transaction up to the time of the Littleton sale.” (Italics 
ours) 

The foregoing case is squarely in point upon the ques¬ 
tion of whether or not a lease which has been jointly signed 
in order to convey the entire interest in real estate in which 
the said lessors have an undivided fee simple interest, to 
the lessees, and where the instrument carries a cancella¬ 
tion clause in the event of sale, such a clause contemplates 
the sale of the entire fee and not separate interests in order 
to activate the cancellation clause and be effective as a 
basis for a ninety-day notice to quit, upon the lessees. 

Where there is any doubt or ambiguity regarding the 
provisions of a lease which has been prepared by the lessors, 
as in the instant case, it is well settled that such ambiguity 
must be resolved in favor of the lessees and against the les¬ 
sors. We cite the following case as sufficient authority for 
this principle of law. 

In Lindenberg v. McDonald, reported at 195 P. (2) 816, 
there was a lease containing a provision that the lessor 
could terminate the agreement in the event the property 
was to be torn down to make way for a new building. Writ¬ 
ten notice was given to the plaintiff. A permit had not 
been obtained to raze the building. Plaintiffs surrendered 
the property. Thereafter the premises were temporarily 
let to a new tenant. An action was brought for damages 
for unlawful termination of the lease. Judgment was given 
for the defendant. Plaintiff appealed, and it was held that: 

“The lease .was terminable upon the occurrence of a 
condition subsequent. Los Angeles Athletic Club v. 
Bd. of Harbour Com’rs, 130 Cal. App. 376, 387, 20 P. 
(2) 130. The language defining this condition must be 
construed most strongly against defendants. At least 
two rules of construction compel this result: (1) the 
evidence shows that the lease was drawn by defendants. 
‘Any uncertainties existing in an agreement are to be 
interpreted most strongly against the one who prepared 
the instrument and caused the uncertainties to be pres¬ 
ent.* (2) ‘A condition involving a forfeiture must be 
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strictly interpreted against the party for whose benefit 
it was created.’ ” (See cases cited) 

“The question is thus squarely presented: Should 
the proviso of the lease ‘in the event that the existing 
improvements are to be tom down to make way for 
the erection of a new building ’ be construed to require 
that the defendants have the legal power to erect a 
new building before they could exercise the right re¬ 
served to them to terminate the lease? The language 
will reasonably bear that construction. Defendants 
could not truthfully say that a new building was to be 
erected before they had obtained the necessary permit. 
The only accurate notice that they could give in the 
absence of a permit would be; ‘The existing improve¬ 
ments are to be torn down to make way for the erec¬ 
tion of a new building if we get a permit from the War 
Production Board .’ The proviso in the lease, however 
is absolute not conditional. That being so, construing 
it most strongly against the lessors we must give it 
unconditional construction.’ ’ 

“The precise question seems to be one of first im¬ 
pression. Support for our conclusion is to be found 
by analogy in those cases authorizing the termination 
of a lease in the event of the sale of the demised 
premises. The case uniformly holds that the good faith 
expectation of making a sale does not justify the land¬ 
lord’s terminating the lease, nothing short of a bind¬ 
ing contract of sale being sufficient to satisfy the con¬ 
dition. ( Bellone v. Kleinau, supra; Diamond Cattle 
Co. v. Clark, 52 Wyo. 265; 74 P. (2) 857,866; 116 A.L.R. 
912; 48 A (2) 564; John Hancock Mutual Life Ins. Co. v. 
Behr 229 Iowa 900 ; 295 N.W. 430.” (Italics ours) 

It would seem that the court has completely ignored 
the record in failing to recognize that had the plaintiffs 
been fully advised of the circumstances regarding the sale 
of the leased premises, they at least would have been on 
notice of the factual situation and could then have deter¬ 
mined what was their legal status with respect to their 
right to retain possession of the premises until the remain¬ 
ing one-fifth interest in the real estate had been acquired 
by the purchasers. 
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III 

PLAINTIFF VACATING PREMISES UNDER VOID 
NOTICE TO QUIT MAY REPUDIATE 
SURRENDER OF THE PREMISES 

The lower court in the case on appeal held that: 

‘ 4 Under the circumstances of the case, the notice was 
legal; in any event, however, since the plaintiffs moved 
out and vacated the premises after the notice was 
served, they are not now in a position to contend that 
they were unlawfully evicted” (Jt. App. 20) [Italics 
ours] 

But, as we shall see, this view is not shared by other 
courts, nor does it find support in this jurisdiction. In 
the instant case, the notice to quit was illegal but the plain¬ 
tiffs did not know it at the time it was served on them. 
They did know that the defendant was the duly authorized 
agent of the lessors, who had negotiated the lease and was 
the rental agent to whom the plaintiffs had made monthly 
payments. The defendant served notice of the cancellation 
of the leasehold instrument on the plaintiff without a full 
disclosure of the facts regarding the outstanding one-fifth 
interest for which it had no power to negotiate a sale. (Jt. 
App. 5, 12) Since the plaintiffs had a profitable agreement 
with its sublessee, on a percentage basis, greatly in excess 
of the amount of their lease with the lessors, the premises 
certainly would never have been surrendered and the loss 
of a profitable monthly income gratuitously accepted. (Jt. 
App. 4) 

It is a well settled principle of law that anyone who 
makes a statement of fact which he knows to be false, or 
for the purpose of inducing another to act, is liable for 
damages caused by the action which he induced. It makes 
no difference whether or not the party who made the state¬ 
ment realized that the action was false and would cause 
another to act in derogation of his established rights. It 
is sufficient that if the innocent misrepresentation unjustly 
induced another to be deprived of some valuable property 
right. Since these principles of law have been well settled 
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over the years no extended reference will be made except 
to refer briefly to the following well-known authorities: 

See Williston, •! 1500, P. 4193: 

“It is not necessary, in order that a contract be 
rescinded for misrepresentation, that the party making 
the misrepresentation should have known that it was 
false. Innocent misrepresentation is sufficient, for 
although the representation may have been made inno¬ 
cently, it would be unjust to allow one who has made 
the false representations , even innocently, to retain 
the fruits of a bargain induced by such representa¬ 
tions. ” (Italics ours) 

* 1 1501—“Since the decision of Pasley v. Freeman 
(3 T.R. 51) it has not been doubted that one who makes 
a statement of fact which he knows to be false for the 
purpose, or apparent purpose of inducing another to 
act, is liable for the damages caused by the action 
which he induced. ’ ’ 

^ 1509—“Where a plaintiff seeks the return of the 
consideration procured from him by fraud, it seems 
quite clear that since the action proceeds on the theory 
of recission, he can maintain an action at law for this 
purpose though the misrepresentation is an honest 
one.” (See cases cited) 

Bellone v. Kleinau, supra, is cited because it is particu¬ 
larly pertinent and is squarely in point on the issues in¬ 
volved in this appeal. Here, there was an action by a 
lessee who had been induced to surrender leased premises 
by false representation that they had been sold, and hence 
lost an opportunity to sell the fruit crop that had been 
raised on the property. The pertinent facts are succintly 
stated in the following extracts from the opinion of the 
court: 

“We think the complaint states a cause of action 
for the relief prayed—the recovery of a money judg¬ 
ment. After setting forth a copy of the written lease 
whereby defendant, as lessor, had leased ranch to plain¬ 
tiff, as the lessee, the complaint proceeds to allege, in 
substance, that plaintiff, upon execution of lease took 
possession and complied with the conditions thereof; 
that on May 28, 1919, defendant and her agent repre¬ 
sented to plaintiff that the property had been sold; . . . 
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that relying upon defendant’s said representation 
plaintiff accepted $250.00 to relinquish possession of 
leased premises and assigned her lease to defendant 
and her agent; that, in truth and fact, the property 
had not been sold, and the defendant’s representation 
that it had was false. . . .” 

“That as soon as plaintiff discovered that the prop¬ 
erty had not been sold he demanded of defendant and 
her agent repossession and fruit growing thereon, and 
at same time tendered to defendant the $250.00. ...” 

“The complaint clearly proceeds upon the theory 
that the transaction that involved the relinquishment 
of possession by the plaintiff and the acceptance by 
him of the $250.00, was repudiated and rescinded by 
him upon his discovering the falsity of the represen¬ 
tation that the property had been sold prior to June 1, 
1919. And he is suing for the monetary equivalent of 
the fruit which defendant had put it out of her power 
to restore.” 

“The evidence shows beyond all cavil the falsity of 
the representation that the property had been sold. . . . 
Defendant is charged with knowledge that the property 
was not sold and that the representation that it had 
been was false. In the very nature of it she must be 
deemed to have known whether or not she had sold her 
own property. 

“As we already have shown, Peckham’s agency and 
his authority to represent the defendant in all matters 
pertaining to the sale of the premises, including de¬ 
livery of possession to the purchaser, should the latter 
require it, was sufficiently shown by other evidence in 
the case.” (Italics ours) 

Observe how closely the facts in Bellone v. Kleinau, 
supra, parallel the case at bar. In both instances, an illegal 
and invalid notice to vacate was served upon the lessees, 
growing out of the false representations made by the agent 
of the lessors. In each case, the lessee lacked knowledge of 
the illegality of notice and surrendered the premises. Simi¬ 
larly, each lessee lost valuable property rights, in one case, 
the proceeds from a valuable fruit crop, and in the other a 
valuable sublease. In Bellone v. Kleinau, supra, the lessee 
could not be restored to status quo in respect to the leased 
premises and since the fruit crop had been sold the court 
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upheld the lessee’s right to damages for the proceeds 
thereof. In like manner, the new owners had occupied the 
entire property involved in the lease with the plaintiff 
trustees, and the profitable business of their sublessee had 
to be abandoned, which resulted in loss of valuable property 
rights. Hence, it was impossible to restore to the plaintiffs 
trustees status quo under their lease with the defendant, 
but unlike the Bellone case, the lower court has recognized 
no wrongdoing by the defendant, and granted its motion 
for summary judgment. 

In Liery v. Morris , reported at 19 A. (2) 74, it will be 
observed that where the owner of a toboggan slide at a 
park agreed to pay royalties to the owner of the park dur¬ 
ing continuance of the latter’s lease, or an extension thereof, 
and the lessee secures an extension of his lease, and there¬ 
after assigns it to another who falsely represents to the 
owner of the toboggan slide that the lease had not been 
renewed and requires him to remove from the premises, 
the latter may in an action to recover royalties which had 
accrued before his removal set off against the claim the 
value of the remainder of his term which had been lost by 
reason of the false representations of the plaintiff. 

IV 

THE COURT COMPLETELY IGNORED THE RECORD IN 

RULING THAT THE NOTICE TO QUIT WAS LEGAL 
AND THAT THE PLAINTIFF VOLUNTARILY 
SURRENDERED THE PREMISES 

The court appears to have ignored completely the record 
in this case in sustaining defendant’s motion and denying 
the plaintiffs’ motion for summary judgment. 

Broken down, the opinion of lower court stated that—(1) 
the notice was legal; (2) that by vacating the premises 
voluntarily after the notice was served, the plaintiffs aban¬ 
doned whatever rights they may have had to claim that 
they were wrongfully evicted. The authorities hitherto cited 
certainly do not sustain the court’s findings on the record. 
Apparently no consideration has been given to the admis- 
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sions that the defendants had failed to give the plaintiffs 
the true details regarding the sale of the real estate. 

As we observed in Frankfurt v. Treadway, supra, the 
plaintiffs in the instant case, under the very same circum¬ 
stances, had an absolute right to remain in the premises 
and upon any litigation instituted to evict them a Court 
would undoubtedly have held them within their rights to 
remain in possession of the premises until the purchasers 
had obtained the remaining one-fifth outstanding interest, 
or had otherwise sold it to a bona fide purchaser. Since 
the plaintiff surrendered the premises under an illegal 
notice to quit there was vested in them an undeniable right 
of action to repudiate the surrender and pray for restora¬ 
tion of the status quo, or as in this case, since the property 
had been stripped of its usefulness to the plaintiffs and 
their sublessee by the new tenants, the plaintiffs had their 
alternative remedy and could sue for special damages, 
which has been denied them by the ruling of the lower 
court. 

The court has further completely ignored the terms of 
the lease in which it appears that the leasehold instrument 
was executed jointly by all five parties in interest, and that 
the plaintiffs paid the rent to one single party, the defen¬ 
dant, which made distribution in accordance with the pro¬ 
portionate ratio of interest of the lessors. (Jt. App. 6, 7, 
8, 10, 11, 12, 13) 

The court has further ignored the affidavit of the plain¬ 
tiff, Louise Noonan Miller, in which she states that she had 
no knowledge of the circumstances concerning the sale of 
the four-fifths interest in the leasehold property until on or 
about April 16, 1947, and at a time when the remaining 
one-fifth interest was still outstanding. It was then, after 
being advised of their rights, that the plaintiff trustees 
authorized a suit for damages to be filed promptly. 

It is also significant that there is nowhere in the record 
anything to explain away the plaintiffs* charge that the 
defendants had not notified the plaintiffs of the circum¬ 
stances regarding the sale which would have enabled them 
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to give proper legal consideration to the cancellation of 
the lease and the surrender of the premises. 

The court has failed to accord to the plaintiffs the right 
to have the surrender of the premises repudiated in view 
of the fact that they were not advised of the incomplete 
sale of the entire fee simple interest in the real estate, and 
the fact that such action on the part of the defendant was 
beyond any doubt intended to cause the plaintiffs to sur¬ 
render the premises. 

We fail to understand how, under the facts shown in 
the record, the court held that “they (plaintiffs) are not 
now in a position to contend that they were unlawfully 
evicted.” Under the circumstances of the case, the notice 
ostensibly legal, was in fact illegal and void, and the plain¬ 
tiffs ’ right to damages should not be summarily denied to 
them by the action of the lower court. 

V 

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 
SHOULD HAVE BEEN GRANTED AND THE 
CAUSE REFERRED TO A JURY TO 
ASSESS DAMAGES 

From the foregoing argument, it is clear that the lower 
court erred in granting defendant’s motion and denying 
plaintiffs’ motion for summary judgment. 

In all of the foregoing authorities cited by the plaintiff, 
damages were accorded the injured party under circum¬ 
stances similar, or by analogy, to those contained in the 
record on appeal. (See BeUone v. Kleinau; Andrews v. 
Connick; Frankfurt v. Treadway; Lvndenberg v. McDonald, 
all cited supra) 

In this jurisdiction the measure of damages in an action 
for a breach of lease is the difference between the value of 
the lease and the rental reserved therein, plus any sums 
paid by lessee to lessor, which rule is applicable to ascer¬ 
tain the damage sustained by the lessee who is completely 
deprived by the fault of the lessor in enjoying part of the 
term. People*s Mortgage Corp. v. Bedrosian, 154 Fed. (2) 
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332, decided April 8, 1946. See also Costinett v. Plaza 
Hotel Co., 41 App. D. C. 80; 32 Am. Jr. 265, 267. 

It is firmly believed that the plaintiffs’ motion for sum¬ 
mary judgment should have been granted, and since there 
was no other issue, the case should then have been referred 
to a jury to assess damages. Rule 56C, F.R.C.P.; 10 F.R.S. 
56C, 42 p. 894; McRae v. Creedon, 162 Fed. (2) 989. 

CONCLUSION 

'It is respectfully submitted that upon the record and 
the foregoing argument, the court erred in granting the 
defendant’s motion, and denying the plaintiffs’ motion for 
summary judgment, and the judgment of the court should 
be reversed. 


Martin F. O’Donoghue 
Lawrence J. Mills, Jr. 
Attorneys for the Appellants 

O’Doxoghue, Dunn, Mills & Walsh 
831 Tower Building 
Washington, D. C. 
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IN THE 

llmteit States Sistrtrt (Enart 

FOR THE DISTRICT OF COLUMBIA 


Louise Noonan Miller and Alice E." 
Noonan, Trustees of the Estate of 
John J. Noonan, Deceased, 


v. 


Plaintiffs 


CIVIL ACTION 
k No. 5164-47 


National Savings Bank 
& Trust Company 


Defendants J 


AMENDED COMPLAINT 
FOR BREACH OF CONTRACT 

Comes now the plaintiffs and file this, their amended 
complaint by leave of court first obtained, by striking the 
names of said plaintiffs and substituting in their place 
and stead the same plaintiffs, as trustees of the Estate of 
John J. Noonan, deceased, and further amending their 
complaint, state as follows: 

1. Jurisdiction of the Court is founded on Title II, Sec¬ 
tion 305-306 of the District of Columbia Code. 

2. On August 12, 1938 the plaintiff trustees did enter 
into a contract of lease wdth the National Savings & Trust 
Company, a body corporate, and the owners in fee simple 
of property located at 604-606 Ninth Street, Northwest, 
Washington, D. C. That the lease provided that if the 
owners in fee of the property should accept a bona fide 
offer of sale for said property, the owners or lessors re¬ 
served the right at any time during the term of the lease 
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to terminate the same upon giving a ninety day notice to 
the plaintiff trustees to vacate said property. 

3. That the real estate in question which was located at 
604-606 Ninth Street, Northwest, Washington, D. C. was 
owned by Edity Galt Mish, Lucy Galt Hanger, Rachel C. S. 
Galt, William M. Galt, Gertrude Galt Richardson and Wil¬ 
liam R. Betts, surviving trustees of the estate of Ralph Lee 
Galt, deceased, as tenants in common. The defendant Na¬ 
tional Savings Bank and Trust Company acted as the agent 
for the owners of the property. National Savings and 
Trust Company negotiated the lease with the plaintiff 
trustees for and on behalf of the said owners of the real 
estate and collected the rents and supervised the adminis¬ 
tration of the lease and the repairs to the property. That 
under date of November 14, 1946 the National Savings 
and Trust Company served a notice upon the plaintiff 
trustees advising them that the property had been sold 
and that they were giving 90 days’ written notice to ter¬ 
minate the lease as agents of the owners of the premises. 
A copy of this termination notice is hereto attached to this 
complaint and made a part hereof and known as plaintiffs’ 
exhibit “A.” That the plaintiffs acting upon this notice, 
believing the same to be valid and legal, and that the 
owners had actually sold the entire fee simple interest in 
the property, notified their sub-tenants in the property, 
namely, Gilbert System Hotels, to immediately vacate the 
premises. Accordingly, the plaintiffs did vacate said prem¬ 
ises on or about February 13, 1947. 

4. That after plaintiffs and their sub-tenants had 
vacated the property, they made demand upon the owners 
of said premises to reimburse the said plaintiffs in the sum 
of approximately $500.00 for certain repairs that had been 
made originally to the property at the time of the inception 
of the lease and which was due and owdng to the lessors, 
which understanding, in substance, was that all sums of 
money expended by the plaintiff trustees in making repairs 
to the property that the said owners w’ould reimburse the 
plaintiff trustees in the event the lease was cancelled or 
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terminated by the sales clause before its expiration date 
by a pro rata amount. The plaintiff trustees on or about 
April 16, 1947 learned for the first time that the notice 
given by the National Savings and Trust Company pur¬ 
ported to be for and on behalf of the owners of the fee 
was false and illegal and absolutely void because the trus¬ 
tees for the estate of Ralph Lee Galt, owning a one-fifth 
interest of the fee as tenants in common, had never con¬ 
veyed or sold their interest in the property and that, there¬ 
fore, the National Savings and Trust Company could not 
and should not have given a notice to terminate said lease 
with the plaintiff trustees. That National Savings and 
Trust Company knew at the time they were giving said 
notice of termination that the owners of the fee had not 
authorized a giving of the notice of the termination of the 
lease, and the said National Savings and Trust Company 
knew that the Estate of Ralph Lee Galt had not sold its 
interest in the property nor had the Estate of Ralph Lee 
Galt ever authorized the National Savings and Trust Com¬ 
pany to terminate the lease. 

5. That as a result of the illegal breach of the lease 
and the illegal notice to terminate the lease the plaintiff 
trustees were forced and compelled to dispossess the Gil¬ 
bert System Hotels from said property, and as a result of 
said breach of contract the plaintiff trustees have not been 
able to lease their own property and have been forced to 
expend large sums of money in blocking up entrances to 
the property herein referred to, and as a result claim 
damages in the sum of $10,000.00, besides costs. 

O ’Donoghue, Dunn, Mills and Walsh 
By Lawrence J. Mills, Jr. 

Lawrence J. Mills, Jr. 

831 Tower Building 
Washington 5, D. C. 

Attorneys for Plaintiffs 

I certify that copy of the above complaint was served by 
mail, postage prepaid, on John M. Lynham, Esq., attorney 
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for defendant, and Austin Canfield, Esq., attorney for third 
party defendants, this 12 day of March, 1949. 

/s/ Lawrence J. Mills, Jr. 

Lawrence J. Mills, Jr. 

EXHIBIT “A” 

COPY 

NATIONAL SAVINGS AND TRUST COMPANY 

Fifteenth & New York Avenue, Northwest 
Washington 5, D.C. 

BLC-eo 

November 14,1946 

Mrs. Louis Noonan Miller and 
Mrs. Alice E. Noonan, Trustees of the 
Estate of John J. Noonan, Deceased, 

Upper Floors, 604-606 9th Street, N.W., 

Washington, D.C. 

Dear Mesdames: 

As Agents for the owners of premises known as 
604-606 9th Street, N.W., Washington, D.C., in which 
you occupy the upper floors as tenant, on the basis of 
a lease dated August 12, 1938, containing a provision 
that in the event the owners should accept an offer 
for sale, the Lessors have reserved the right at any 
time during the term of the lease, to terminate the 
same upon giving you 90 days written notice of the 
intention so to do, and that upon the expiration period 
of 90 days, you agree to vacate and surrender the said 
leased premises . 

We hereby notify you that a contract of sale of this 
property to a bona fide purchaser has been duly signed 
and on the grounds of the above stipulation we are 
terminating said lease 90 days from the date of serving 
of this notice and that you are hereby given 90 days 
notice to vacate said premises on the 90th day from 
the serving of this notice on you. 

Very truly yours, 

National Savings and Trust Company 

By /s/ B. L. Colton 
Vice President 
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lltttfrh States Itairtrt (Emirt 

FOR THE DISTRICT OF COLUMBIA 


Louise Noonan Miller, et al., 

Plaintiffs, 


vs. 

Defendant and 
Third-Party Plaintiff, 


vs. 

Hyman Zoslow and David Zoslow, 
a Corporation, 

Third-Party Defendants. 


CIVIL ACTION 
No. 5164-47 


ANSWER OF DEFENDANT 
NATIONAL SAVINGS AND TRUST COMPANY 
TO AMENDED COMPLAINT 

First Defense 

1. This defendant admits the allegations of paragraph 1 
of the amended complaint. 

2. This defendant admits that on August 12, 1938 the 
then owners of premises 604 and 606 Ninth Street, North¬ 
west, Washington, D. C., namely Edith Galt Mish, Lucy 
Galt Hanger, the estate of Gertrude Galt Richardson, Wil¬ 
liam M. Galt, the estate of Ralph L. Galt and Rachel C. S. 
Galt, as lessors, and the plaintiffs, as trustees of the estate 
of John J. Noonan, deceased, as lessees, entered into a 
written agreement of lease covering the upper floors of 
said premises for the term of ten (10) years commencing 
on August 1, 1938 and terminating on July 31, 1948. This 
defendant admits that said lease contained a provision to 
the effect that in the event lessors should receive an offer 
of purchase of said property and should accept the same, 
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lessors should have the right to terminate said lease upon 
giving ninety (90) days written notice to lessees of their 
intention so to do, and upon the expiration of said period 
the lessees would vacate and surrender said premises to 
lessors. 

3. This defendant admits that it acted as rental agent 
for said property and as such collected the rents and 
managed the property under said lease. This defendant 
admits that on or about November 14, 1946 it prepared a 
ninety-day notice under the aforesaid lease, under the cir¬ 
cumstances hereinafter set forth, and admits that the 
plaintiffs vacated said premises on or about February 13, 
1947, but this defendant denies that it served said notice 
upon the plaintiffs, and upon information and belief avers 
that said notice was served by the third-party defendants. 

4. This defendant is without knowledge or information 
sufficient to form a belief as to whether plaintiffs made 
demand upon the owners of said premises for reimburse¬ 
ment as alleged in paragraph 4 of the complaint, and this 
defendant denies all of the remaining allegations of the 
complaint. 

Second Defense 

1. This defendant adopts herein the allegations of the 
first defense. 

2. On or about February 8, 1946 a contract of sale was 
entered into by and between all of the owners of said 
property, with the exception of the estate of Ralph L. Galt, 
deceased, which estate then owned an undivided one-fifth 
(1/5) interest therein, as sellers, and third-party defend¬ 
ants Hyman Zoslow and David Zoslow as purchasers, 
whereby said purchasers agreed to purchase said property 
upon the terms and conditions therein set forth, including 
provisions to the effect that said property was sold and 
would be conveyed subject to the lease hereinbefore de¬ 
scribed, which had been examined by said purchasers; that 
said lease would be transferred with the assignment of 
all rights and privileges; that the purchasers were given, 
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at their option, the right of serving notices to vacate, as 
provided by the lease agreement, and that if for any reason 
the interest of the estate of Ralph L. Galt could not be 
acquired at the time of settlement, said purchasers would 
acquire the remaining four-fifths (4/5) interest in said 
property and pay therefor the pro rata portion of the 
purchase price for the entire property as set forth in said 
contract. 

3. On or about November 14, 1946, at which time settle¬ 
ment under said contract of sale had been or was being 
made by the title company, this defendant prepared a 
ninety-day termination notice under the aforesaid lease 
pursuant to and in accordance with the written request 
and instructions of third-party defendant Hyman Zoslow, 
as one of the purchasers of said property, and delivered the 
same to him. Upon information and belief, this defendant 
says that service of said notice upon the lessees under the 
aforesaid lease was made by the third-party defendants 
on or about November 14, 1946, but in any event said 
notice was not served by it. This defendant further says 
that at the time it prepared said notice it assumed that 
arrangements had been made by said third-party defend¬ 
ants to acquire the remaining one-fifth (1/5) interest in 
said property as contemplated by the aforesaid contract of 
sale; that at the first settlement under said contract in 
November, 1946, the third-party defendants acquired four- 
fifths (4/5) of said property, that in May, 1947, after the 
appointment of substituted trustees under the will of Ralph 
L. Galt by this Honorable Court, the remaining one-fifth 
(1/5) w-as acquired by them pursuant to said contract, 
and that the deed conveying said four-fifths (4/5) of said 
property was recorded among the Land Records of the 
District of Columbia on November 21, 1946 as Instrument 
No. 52,700. 

4. This defendant says that there is no liability on its 
part to plaintiffs, and that if any liability exists it is on 
the part of the third-party defendants as the purchasers of 
said property as aforesaid. 
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Third Defense 

L The amended complaint fails to state a claim upon 
which relief can be granted. 

Minor, Gately & Drury 
By /&/ John M. Lynham 
John M. Lynham 
Attorneys for Defendant 
1341 G Street, N.W. 
Washington 5, D. C. 

Copies of the foregoing answer mailed postage prepaid 
this 16th day of March, 1949, to Messrs. 0 ’Donoghue, Dunn, 
Mills & Walsh, 831 Tower Building, Washington 5, D. C., 
and to Austin Canfield, Esq., 637 Woodward Building, 
Washington 5, D. C. 

/s/ John M. Lynham 
John M. Lynham 

MOTION FOR SUMMARY JUDGMENT 

The defendant National Savings and Trust Company 
moves the Court for summary judgment on the grounds set 
forth in its memorandum attached hereto. 

Minor, Gately & Drury 
By /s/ John M. Lynham 
John M. Lynham 
Attorneys for Defendant 
312 Colorado Building 
Washington 5, D. C. 


NOTICE 

To: Messrs. 0’Donoghue, Dunn, Mills & Walsh 
831 Tower Building 
Washington 5, D. C. 
and 

Austin Canfield, Esq. 

637 Woodward Building 
Washington 5, D. C. 
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Please take notice that the foregoing motion and memo¬ 
randum in support thereof has been filed with the Court 
this 16th day of March, 1949. 

Minor, Gately & Drury 

By /s/ John M. Lynham 
John M. Lynham 
Attorneys for Defendant 

Copies of the foreging motion, notice and memorandum 
mailed postpaid this 16th day of March, 1949, to the above 
named attorneys. 

/s/ John M. Lynham 
John M. Lynham 

AFFIDAVIT IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 

District of Columbia, ss : 

Barnum L. Colton, being first duly sworn, deposes and 
says: I am Vice President of the National Savings and 
Trust Company, defendant in the above entitled cause. I 
have personal knowledge of the facts hereinafter set forth 
and I am authorized to make this affidivit in behalf of said 
defendant. 

On or about August 12, 1938, a lease was entered into by 
the then owners of premises 604 and 606 Ninth Street, 
Northwest, Washington, D. C., namely, Edith Galt Mish, 
Lucy Galt Hanger, the estate of Gertrude Galt Richardson, 
William M. Galt, the estate of Ralph L. Galt and Rachel 
C. S. Galt, as lessors, and the plaintiffs, as trustees of the 
estate of John J. Noonan, deceased, as lessees, covering the 
upper floors of said premises for the term of ten (10) years 
terminating on July 31, 1948. Said lease contained the fol¬ 
lowing provision: 

It is further hereby expressly understood and agreed 
by and between the parties hereto that this Lease is 
made subject to the express condition that, in the event 
the Lessors at any time during the term hereby created 
should receive an offer of purchase of said property, 
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or that Lessors should decide at any time during the 
term hereby created to remodel or erect a new build¬ 
ing on said lot, and the Lessors should accept said offer 
and sell, or decide to remodel said property, then and 
in such event the Lessors hereby reserve, and shall 
have the right at any time during the term of this 
Lease to terminate the same upon giving ninety (90) 
days’ written notice to the Lessees, either in person 
or by leaving the same upon the premises, of its inten¬ 
tion so to do, and upon the expiration of said period of 
ninety (90) days, the Lessees covenant and agree to 
vacate and surrender the said leased premises to the 
Lessors. 

On or about February 8, 1946, and while the National 
Savings and Trust Company was acting as rental agent, a 
contract of sale was entered into between the aforesaid 
owners of said property, with the exception of the estate 
of Ralph L. Galt, which estate then owned an undivided 
one-fifth (1/5) interest therein, as sellers, and third-party 
defendants Hyman Zoslow and David Zoslow as pur¬ 
chasers, whereby said purchasers agreed to purchase said 
property upon the terms and conditions therein set forth. 
A true copy of said contract of sale is attached hereto as 
Exhibit A. This contract was subsequently ratified and 
accepted by all of the aforesaid owners of said property, 
with the exception of the estate of Ralph L. Galt, by signing 
photostat copies thereof now in the possession of this 
defendant. 

The one-fifth (1/5) interest owned by the estate of Ralph 
L. Galt, deceased, could not be included in said contract 
originally for the reason that the trustee of said estate had 
died and it was necessary that a substitute trustee be 
appointed before this interest could be sold and conveyed. 
Therefore the contract contemplated that the purchasers 
would acquire all of the interests in said property for 
$102,000, all cash, but further provided that if for any 
reason the interest of the estate of Ralph L. Galt could not 
be acquired at the time of settlement the purchasers would 
acquire the remaining four-fifths (4/5) interests at a pro 
rata portion of the entire purchase price. 
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On or about November 14,1946, at which time settlement 
under said contract of sale had been or was being made by 
the title company, I prepared a ninety-day termination 
notice under the aforesaid lease pursuant to and in accord¬ 
ance with the written request and instructions of third- 
party defendant Hyman Zoslow as one of the purchasers 
of said property, as follows: 

NATIONAL SAVINGS AND TRUST COMPANY 

Fifteenth & New York Avenue, Northwest 
Washington 5, D. C. 

BLC-eo 

November 14,1946 

Mrs. Louise Noonan Miller and 
Mrs. Alice E. Noonan, Trustee of the 
Estate of John J. Noonan, Deceased, 

Upper Floors 604-606 9th Street, N.W., 

Washington, D. C. 

Dear Mesdames: 

As Agents for the owners of premises known as 
604-606 9th Street, N.W., Washington, D. C., in which 
you occupy the upper floors as tenant, on the basis of a 
lease dated August 12, 1938, containing a provision 
that in the event the owners should accept an offer for 
sale, the Lessors have reserved the right at any time 
during the term of the lease, to terminate the same 
upon giving you 90 days written notice of the intention 
so to do, and that upon the expiration period of 90 
days, you agreed to vacate and surrender the said 
leased premises. 

We hereby notify you that a contract of sale of this 
property to a bona fide purchaser has been duly signed 
and on the grounds of the above stipulation we are 
terminating said lease 90 days from the date of serving 
of this notice and that you are hereby given 90 days 
notice to vacate said premises on the 90th day from the 
serving of this notice on you. 

Very truly yours, 

National Savings and Trust Company 

By /s/ B. L. Colton 
Vice President 
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When completed the aforesaid notice was delivered to 
the said Hyman Zoslow, and I am informed and believe, 
and therefore state that said notice was thereupon served 
upon plaintiffs by the third-party defendants on or about 
November 14, 1946, but in any event said notice was not 
served by any agent or employee of the National Savings 
and Trust Company. 

At the time of the preparation and delivery of said 
notice as aforesaid, which was more than nine months after 
the aforesaid contract of sale, I assumed that the third- 
party defendants had made arrangements to acquire the 
remaining one-fifth (1/5) interest in said property, although 
I was subsequently informed and therefore state that at 
the time of the first settlement under said contract in 
November, 1946, said purchasers acquired four-fifths (4/5) 
of said property, and in May, 1947, after substitute trustees 
under the will of Ralph L. Galt had been appointed by this 
Honorable Court, said purchasers acquired the remaining 
one-fifth (1/5) interest pursuant to said contract. I am 
further informed, and therefore state, that the deed con¬ 
veying said four-fifths (4/5) of said property was recorded 
among the Land Records of the District of Columbia on 
November 21, 1946 as Instrument No. 52,700. 


Subscribed and sworn to 
March, 1949. 


/s/ Barnum L. Colton 
before me this 16th day of 

/s/ Herbert B. Lord 
Notary Public, D. C. 



&alrB CEimtrart 
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Copyright 1941 
Washington Beal Estate Board 


Washington, D. C _February 8.19—46— 


frmtt _ ..David Zoslow and Hyman Zoslow- 

a deposit of _Two Thousand Five Hundred.. .Dollars ( —$2,500.00 —) 

((Cash"/ to as part payment of the purchase of - 


Square _376.. with improvements thereon known as -604-606 

-9th Street, N. W.,___ 


t* the District of Columbia _ 

upon the following terms of sale: 

(1) Price _One Hundred and Two Thousand- Dollars (f —102,000.00 —) 

(S) Purchaser agrees to pay _One Hundred and Two Thousand- Dollars 

fjl02,000.00 ) cash at the date of conveyance, of which sum this deposit shall 
be a part. 


The purchaser is to _ 

a first'Bn^d of trust secured on the premises of _ 

_ Dollars (f~ 

due __, bearing interest at the rate of _ 

per annum, payable... 


..per cent 


(4) For the balance of deferred pbrcjtase money amounting to.. 

_ ___ Dollars^ JL-... ) purchaser is to 

execute and deliver a second deed of trust secufrxl^on said premises, to be paid 

»* monthly installments of ..-Debtors ($.. .. ), 

or more, including interest at the rate of _.„!y<r cent per annum, 

each installment when so paid to be applied, first to the pa^m^nt of interest 
on the amount of principal remaining unpaid and the balance th&ruef credited 
to principal. 

Trustees in all deeds of trust are to be named by the parties secured the 


(5) The property is sold free of encumbrance, except as aforesaid; title is 
to be good of record, subject, however, to covenants, conditions and restrictions 
of record, otherwise, the deposit is to be returned and sale declared off at the 
option of the purchaser, unless the defects are of such character that they may 
readily be remedied by legal action, but the seller and Agent are hereby 
expressly released from all liability for damages by reason of any defect in the 
title. In case legal steps are necessary to perfect the title, such action must be 
taken promptly by and at the seller’s expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby be extended for the 
period necessary for such action. 

(6) Seller agrees to execute and deliver a good and sufficient special war¬ 
ranty deed, and to pay for Federal reveal stamps on the deed. 

(7) Property is sold and shall be conveyed subject to an existing tenancy 

as follows:_Three leases with tenants which have been examined_ 

..by purchasers. See Par. 19 on reverse hereof-- 
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(8) Seller assumes the risk of loss or damage to said property by fire or 
other casualty until the executed deed of conveyance is delivered to purchaser, 
or is recorded for him by the Title Company making the settlement. 

(9) All notices of violations of Municipal orders or requirements noted or 
issued by any Department of the District of Columbia, or actions in any court 
on account thereof, against or affecting the property at the date of settlement 
of this contract, shall be compiled with by the purchasers. 

(10) Settlement is to be made at the office of the Agent or at the Title 
Company searching the title, and deposit with the Agent or at the Title Com¬ 
pany of the cash payment as aforesaid, the deed of conveyance and such other 
papers as are required by the terms of this contract shall be deemed and con¬ 
strued as a good and sufficient tender of performance of the terms hereof. 

(11) Bents, taxes, water rent, insurance and interest on existing en¬ 
cumbrances, if any, and operating charges are to be adjusted to the date of 
transfer. Taxes, general and special, are to be adjusted according to the 
certificate of taxes as issued by the Collector of Taxes for the District of 
Columbia, except that assessments for improvements completed prior to the 
date hereof, whether assessment therefor has been levied or not, shall be paid 
by the seller or allowance made therefor at the time of transfer. 

(12) Examination of title, tax certificate, conveyancing, notary fees. State 
revenue stamps, if any, and all recording charges, including those for purchase 
money trust if any, are to be at the cost of the purchaser who hereby authorizes 
the undersigned Agent to order the examination of title provided, however, that 
if upon examination the title should be found defective and is not remedied as 
aforesaid the seller hereby agrees to pay the cost of the examination of the 
title 

(13) Within-45-days from the date of acceptance hereof by the 

seller or as soon thereafter as a report on the title can be secured if promptly 
ordered and/or survey if required, the seller and purchaser are required and 
agree to make full settlement in accordance with the terms hereof. 

If the purchaser shall fail to make full settlement, the deposit herein pro¬ 
vided for may be forfeited at the option of the seller, in which event the pur¬ 
chaser shall be relieved from further liability hereunder, or, without forfeiting 
the deposits, the seller may avail himself of any legal or equitable rights and 
remedies which he may have under this contract. 

(14) The entire deposit shall be held by The NATIONAL SAVINGS f 
TRUST CO., Washington, D. C., Agent, until settlement hereunder is made or 
until the deposit is forfeited. In the event of the forfeiture of the deposits, 
the Agent shall retain one-half thereof as a compensation for his services and 
shall pay to the seller the remaining one-half of the forfeited deposits. 

(15) If the property involved in this contract is located in a jurisdiction 
other than the District of Columbia, wherever any reference is made to the 
District of Columbia or any official thereof, the name of the jurisdiction in 
which property is located and the proper official thereof is substituted auto¬ 
matically. If the property is serviced by the Washington Suburban Sanitary 
Commission, annual benefit charges of said Commission are to be adjusted to 
date of transfer and assumed thereafter by purchaser. 

(16) The seller agrees to pay to American Security and Trust Company 
60%, National Savings and Trust Company 40%, Agent, the regular rate 
of commission fixed by the Washington Beal Estate Board, the amounts of 
which said commission being hereby assigned to the Agent by the seller out 
of the proceeds of sale. The party through whom settlement hereunder is 
made is hereby authorized and directed to make deduction of the aforesaid 
commission from the proceeds of the sale and to make payment thereof to 
said Agent. 

(17) The principals to this contract mutually agree that it shall be binding 
upon them, their and each of their respective heirs, executors, administrators, 
successors and assigns; that the provisions hereof shall survive the execution 
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and delivery of the deed aforesaid and shall not be merged therein; that this 
contract contains the fin*l and entire agreement between the parties hereto, 
and that they »hall not be bound by any terms, conditions, statements, war¬ 
ranties or representations, oral or written, not herein contained. Executed in 

_Triplicate____ 

(18) Anything herein contained to the contrary notwi th st a nd i ng, if for any 
reason, this sale should not be consummated, no liability shall attach to the 
Sellers and National Savings and Trust Company, as Agent or otherwise, for 
real estate brokerage commissions, claims or charges of any nature. 

(19) The Leases are to be transferred with the assignment of all rights and 
privileges. The purchasers are given, at their option, the right of serving 
notices to vacate, as provided by the lease agreements on behalf of the sellers. 

(20) It is understood and agreed that the purchasers will pay $102,000, all 
cash for said property. 

(21) It is contemplated under this agreement by purchasers to acquire all 
of the right, title and interest in said property of William M. Galt, Robert R. 
Richardson, Lucy Galt Hanger, Harriet R. Heller, Edith Galt Mish, Estate of 
Ralph L. Galt, together with dower interest of his widow, Rachel C. S. Galt, 
it being understood that such interests represent complete ownership in said 
property. If for any reason the interest of the Estate of Ralph L. Galt and 
of Mrs. Rachel C. S. Galt cannot be acquired at time of settlement purchasers 
agree to acquire interest of remaining owners to said property under same 
terms and conditions, less proper reduction in purchase price of said property, 
as Title Company may find to be proportionate ownership interest in said 
property represented by Estate of Ralph L. Galt and of Mrs. Rachel C. 8. 
Galt. 

We, the undersigned, hereby ratify, accept and agree to the above memoran¬ 
dum of sale and acknowledge it to be our contract. 

Hyman Zoslow David Zoslow 

Agent 

David Zoslow 

- . ——— —— ...» 19........ Purchaser 

Hyman Zoslow 
Purchaser 


__ 19_ Seller 

Wife of Seller 

Property is to be conveyed in the name of- 

MOTION FOR SUMMARY JUDGMENT 

Comes now’ the plaintiff trustees and moves the court 
for summary judgment on the grounds set forth in their 
opposition memorandum to the defendant’s motion for 
summary judgment. 

O’Donoghue, Dunn, Mills & Walsh 
By /s/ Lawrence J. Mills, Jr. 

831 Tower Building 
Attorneys for Plaintiffs 
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Copy of the foregoing motion was served personally on 
John M. Lynham, Esq., Minor, Gately & Drury, 1341 
G Street, N.W., attorneys for defendant, and Austin Can- 
field, Esq., Woodward Building, Washington, D. C., attor¬ 
ney for third party defendants, this 1st day of April, 1949. 

/s/ Lawrence J. Mills, Jr. 

AFFIDAVIT OF LOUISE NOONAN MILLER 
IN OPPOSITION TO DEFENDANTS MOTION 
FOR SUMMARY JUDGMENT 

District of Columbia, ss : 

Louise Noonan Miller, being first duly sworn on oath 
deposes and says: 

That she is one of the plaintiffs in the above-entitled 
cause and has personal knowledge of the facts hereinafter 
set forth. On August 12, 1938 plaintiff trustees did enter 
into a contract with the National Savings & Trust Com¬ 
pany, a body corporate, and owmers in fee simple of prop¬ 
erty located at 604-606 Ninth Street, N.W., Washington, 
D. C. That the lease provided that if the owmers in fee 
of the property should accept a bona fide offer of sale for 
said property, the owners or lessors reserved the right at 
any time during the term thereof to terminate the same 
upon the serving of a 90-day notice to the plaintiff trustees 
to vacate said property. That said real estate was owned 
by Edith Galt Mish, Lucy Galt Hanger, Rachel C. S. Galt, 
William M. Galt, Gertrude Galt Richardson and William 
R. Betts, surviving trustees of the estate of Ralph Lee Galt, 
as tenants in common. 

That the said National Savings & Trust Company acted 
as agent for the owners of said property and negotiated 
said lease with the plaintiff trustees for and on behalf of 
said owners. That under date of November 14, 1946, the 
National Savings & Trust Company as agents of the owners 
served a notice upon the plaintiff trustees advising them 
that the property had been sold and that they were giving 
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90-days’ written notice to terminate the lease. That the 
said plaintiff trustees acting upon said notice, believing 
the same to be valid and legal and that the owners had 
actually sold the entire fee simple interest in said property, 
notified their subtenants, namely, Gilbert System Hotels, to 
vacate the premises immediately. Accordingly, the plain¬ 
tiffs did vacate said premises on or about February 13,1947. 
That after the plaintiffs and their subtenants had vacated 
the property they made demand on the owners thereof to 
reimburse them in the sum of approximately $500.00 for 
certain repairs that had been made originally to the prop¬ 
erty at the time of the execution of the lease and which 
•> 

was due and owing to the lessors, which understanding 
in substance was that all sums of money expended by the 
plaintiff trustees in making repairs to the property would 
be reimbursed in the event the lease was cancelled or 
terminated by the sales clause in a pro rata amount. 

That plaintiff trustees on or about April 16, 1947 learned 
for the first time that notice given by the National Savings 
& Trust Company purported to be for and on behalf of the 
owners of the fee was false, illegal and absolutely void 
because the trustees for the estate of Ralph Lee Galt, own¬ 
ing a one-fifth interest of the fee as tenant in common, had 
never conveyed or sold their interest in the property and 
that the defendant could not and should not have given a 
notice to terminate said lease to the plaintiff trustees. 
That the said National Savings & Trust Company and the 
purchaser both knew at the time that a one-fifth interest 
in the said fee was outstanding and until a valid acceptance 
of the contract to purchase had been given by someone in 
authority acting for and on behalf of said owners, that a 
notice to vacate could not legally be served upon the plain¬ 
tiffs. That as a result of the illegal breach of the lease 
and the illegal notice to terminate the lease, plaintiff trus¬ 
tees did quit said premises by advising their sublessee, the 
Gilbert System Hotels to vacate, which resulted in the loss 
of profitable contractual relationship with the sublessee 
which had carried on over a period of many years and 
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which would have continued to be a source of great profit to 
the plaintiff trustees for the remainder of the term of 
said lease. 

/s/ Louise Noonan Miller 

Subscribed and sworn to before me a Notary Public, this 
.day of.. 1949. 

Notary Public, D. C. 

Washington, D. C., 
Monday, April 4, 1949. 

A hearing on a motion for summary judgment was held 
before District Judge Alexander Holtzoff in Pretrial Divi¬ 
sion at 10 a. m. 

APPEARANCES: 

On behalf of the plaintiff: 

Mr. Lawrence J. Mills, Jr. 

On behalf of the defendant National Savings & Trust 

Co.: 

Mr. John M. Lynham. 

On behalf of the third-party defendant: 

Mr. Austin F. Canfield. 

OPINION 

THE COURT (Holtzoff, J.): This is an action for 
damages for an alleged wrongful eviction, or for breach 
of a lease. The lease provided that in the event the lessor 
received and accepted an offer of purchase of the property 
he would have the right to terminate the lease on giving 
90 days notice. Such a notice was given, and the plaintiffs 
vacated the premises in compliance with the notice. Plain¬ 
tiffs now claim that because of a factual situation that 
existed at the time, the notice to quit was not proper and 
was given in violation of the terms of the lease, and that 
giving notice constituted eviction. 
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It is the view of the Court that under the circumstances 
of the case the notice was legal. In any event, however, 
since the plaintiffs moved out and vacated the premises 
after notice was served, they are not in a position to 
contend that they were wrongfully evicted. If the notice 
was illegal, they had a right to ignore it. If there was a 
controversy as to its legality, they had a right to wait until 
an action for eviction was brought and contest the matter 
in such action. But if they voluntarily surrendered the 
premises, they are not in a position to claim that they were 
wrongfully evicted. 

In view of these considerations, the defendant’s motion 
for summary judgment is granted, and the plaintiff’s 
motion is denied. Of course, the third-party complaint 
likewise falls, and the motion of the third-party defendant 
is granted for the same reason for which the defendant’s 
motion is granted. 

Submit the appropriate order, please. 

Certificate of Official Reporter 

I certify that the foregoing is the official transcript of 
the Opinion of the Court in Miller vs. National Savings 
& Trust Co. et al., Civil Action No. 5164-47, on April 4,1949. 

Francis J. Attig, Official Reporter 

JUDGMENT 

Upon consideration of the motions for summary judg¬ 
ment filed herein by the plaintiffs, by the defendant and 
third-party plaintiff and by the third-party defendants, it 
is by the court this 11th day of April, 1949, adjudged and 
ordered as follows: 

1. That the motion of the defendant National Savings 
and Trust Company for summary judgment be, and the 
same is hereby granted, and that judgment be entered 
herein in favor of said defendant. 
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2. That the motion of the plaintiffs Louise Noonan 
Miller and Alice E. Noonan, as trustees of the estate of 
John J. Noonan, deceased, for summary judgment be, and 
the same hereby is denied. 

3. That no action on the motion of the third-party de¬ 
fendants is necessary in view of the granting of defendant’s 
motion. 

By the Court: 

/s/ Alexandek Holtzoff 
Judge 


No objection: 

Minor, Gately & Drury 

By /s/ John M. Lynham 
John M. Lynham 

/s/ Austin F. Canfield 
Austin F. Canfield 

/s/ Ralph F. Berlow 
Ralph F. Berlow 

Attorneys for 
Third-Party Defendants 

No objection as to form: 

O’Donoghue, Dunn, Mills & Walsh 

By /s/ Lawrence Mills, Jr. 

Attorneys for Plaintiffs 
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For the District of Columbia Circuit 


No. 10,280 


Louise Noonan Miller and Alice E. Noonan, Trustees, 

Appellants , 


vs. 

National Savings and Trust Company, a Corporation, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE NATIONAL SAVINGS 
AND TRUST COMPANY 


COUNTER-STATEMENT OF THE CASE 

Appellants brought suit in the court below to recover 
damages for breach of contract, growing out of the termi¬ 
nation of a lease under which appellants were lessees, 
it being alleged that the appellee National Savings and 
Trust Company, as rental agent, gave appellants an ille¬ 
gal and void notice to quit because a sale of the property 
had not in fact been entered into by the owners so as to 
make operative the sales clause in the lease. 
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The record shows that in 1938 premises 604 and 606 
Ninth Street, Northwest, Washington, D. C., were owned 
by Edith Galt Mish, Lucy Galt Hanger, the estate of 
Gertrude Galt Richardson, William M. Galt, the estate 
of Ralph L. Galt and Rachel C. S. Galt, and that on 
August 12 of that year they entered into a written agree¬ 
ment of lease with appellants covering the upper floors 
of said premises for a term of ten years commencing 
August 1, 193S and terminating July 31, 194S. This lease 
contained a provision to the effect that in the event lessors 
should receive an offer of purchase of said property and 
should accept the same and sell, lessors should have the 
right to terminate the lease upon giving lessees ninety 
days’ notice of their “intention” so to do, and upon the 
expiration of this period lessees would vacate and sur¬ 
render the premises to lessors (App. 10-11). 

During the term of the lease appellee acted as rental 
agent for the property, and on or about February S, 1946, 
it received a written contract from Hyman Zoslow and 
David Zoslow to purchase the property for $102,000 all 
cash (App. 14-16). Among other things, this contract 
provided that the purchasers would acquire all the right, 
title and interest in said property of William M. Galt, 
Robert R. Richardson, Lucy Galt Hanger, Harriet R. Kel¬ 
ler, Edith Galt Mish, estate of Ralph L. Galt and the dower 
interest of Rachel C. S. Galt, being all of the owners, but 
that if for any reason the interest owned by the estate 
of Ralph L. Galt could not be acquired at the time of 
settlement the purchasers would take the remaining in¬ 
terests at a proportionate reduction of the purchase price 
(App. 16). 

This provision was included because the trustee of the 
estate of Ralph L. Galt had died and it was necessary 
that a substitute trustee be appointed by the court below 
before the undivided one-fifth interest owned by the es¬ 
tate could be conveyed (App. 11). 
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The contract submitted by the Zoslows was thereafter 
accepted and ratified by all of the owners, with the 
exception of the Ralph L. Galt estate, and settlement of 
the sale was had at the title company on or about No¬ 
vember 14, 1946, at wffiich time the purchasers acquired 
interests aggregating an undivided four-fifths of the prop¬ 
erty, and the deed therefor was recorded among the Land 
Records of the District of Columbia on November 21, 1946 
as Instrument No. 52,700 (App. 12-13). 

As purchasers desired possession of the property, on 
the day of settlement they requested appellee to prepare 
a ninety-day notice under the sales clause in the lease, 
and pursuant to the written instructions of the purchasers, 
appellee prepared a notice which set forth, among other 
things, that a contract of sale had been signed and that 
appellants were given ninety days to vacate the premises 
(App. 12). This notice was then turned over to one of 
the purchasers and presumably was served by him on 
appellants the same day (App. 13), but in any event ap¬ 
pellants accepted the notice and voluntarily surrendered 
possession and removed from the premises on or about 
February 13,1947 (App. 18). 

When appellee was requested to prepare the termina¬ 
tion notice, more than nine months had elapsed since the 
contract of sale had been submitted by the purchasers 
and appellee assumed that the purchasers had made the 
necessary arrangements with representatives of the Ralph 
L. Galt estate to acquire its undivided one-fifth interest 
in the property (App. 13). However, as it turned out, 
a substitute trustee for the estate had not yet been ap¬ 
pointed, although a proceeding for that purpose had been 
instituted in the court below on June 22, 1946, and it 
was not until June, 1947 (erroneously stated as May, 1947 
in the affidavit, App. 13) that the court below ratified 
and confirmed a sale of this outstanding one-fifth in¬ 
terest to the purchasers, who then became the owners of 
the entire fee. 
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These facts are not disputed, as appellee understands it, 
nor is it disputed that there was a bona fide sale of the 
property, made in good faith and not for the purpose of 
ousting appellants as tenants of the upper floors of the 
building (Appellants’ Brief, p. 10). Therefore, the only 
questions presented are: 

1. Whether the notice to quit was valid and proper 
under the sales clause in the lease, and 

2. Assuming the notice to be illegal and void, whether 
the giving of such a notice amounts to a construc¬ 
tive eviction, where the tenant accepts the notice 
and voluntarily removes from the premises. 

SUMMARY OF ARGUMENT 

1. The contract of February 8, 1946 was an offer to 
buy the entire property, and the purchasers thereunder 
did in fact eventually acquire the entire property in 
accordance with the contract. Therefore, there was a 
bona fide sale of the property as contemplated by the 
termination clause of the lease, and the notice to quit was 
valid and proper even though all the various interests in 
the property could not actually be conveyed at the time 
the notice was given. 

2. Assuming the termination clause of the lease re¬ 
quired not only a sale of all the various interests but a 
conveyance of them as well, and that the termination 
notice was void because a one-fifth undivided interest in 
the property could not be conveyed at the time the notice 
was given, nevertheless the giving of a void notice fol¬ 
lowed by a voluntary surrender of possession by the 
tenant does not amount to a constructive eviction. 

Appellants’ prompt removal from the property without 
protest would seem to indicate that they placed little value 
on their leasehold at the time, but in any event, as shown 
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by the authorities cited herein, appellants were not bound 
to accept the notice as given. Full information concern¬ 
ing the contract and sale was available to them at any 
time before the ninety days expired, including the deed 
conveying the four-fifths interest which was recorded one 
week after the notice was served, and as appellants say in 
their brief (p. 20), they were entitled to remain in pos¬ 
session and present any defense they might have in a 
landlord and tenant suit. 

Even a judgment for possession, followed by voluntary 
removal from the premises, does not amount to a con¬ 
structive eviction. 


ARGUMENT 

I. 

The Termination Notice Was Valid and Proper 

The termination clause of the lease reads as follows: 
It is further hereby expressly understood and agreed 
by and between the parties hereto that this lease is 
made subject to the express condition that, in the 
event the Lessors at any time during the term hereby 
created should receive an offer of purchase of said 
property, or that Lessors should decide at any time 
during the term hereby created to remodel or erect a 
new building on said lot, and the Lessors should 
accept said offer and sell, or decide to remodel said 
property, then and in such event the Lessors hereby 
reserve, and shall have the right at any time during 
the term of this Lease to terminate the same upon 
giving ninety (90) days* written notice to the Lessees, 
either in person or by leaving the same upon the 
premises, of its intention so to do, and upon the 
expiration of said period of ninety (90) days, the 
Lessees covenant and agree to vacate and surrender 
the said leased premises to the Lessors. 

This provision reserved to Lessors the right to terminate 
the Lease in the event of a sale of the property by giv- 
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ing ninety days’ written notice to lessees “of its (sic) 
intention so to do,” and lessees agreed to vacate and 
surrender the premises upon the expiration of such pe¬ 
riod. 

As stated in appellants’ brief (p. 10), there is no ques¬ 
tion as to the bona tides of this contract of sale, and in 
this respect the case at bar differs from the cases cited 
by appellants, in which the question involved was whether 
there had been a bona fide sale of the premises as re¬ 
quired by the lease {Andrews v. Conrdck, 204 N. Y. S. 6, 
209 App. Div. 161, Bellonc v. Kleinau, 54 Cal. App. 428, 
201 P. 977, Diamond Cattle Co. v. Clark, 52 Wyo. 265, 
74 P. 2d S57, John Hancock Mutual Life Insurance Co. v. 
Behr, 229 Iowa 900, 295 N. W. 436). This point is fully 
annotated in 35 A. L. R. 518, as supplemented in 116 
A. L. R. 931 and 163 A. L. R. 1019, and it will be noticed 
that the question running through all of these cases is 
whether a sale of the property actually took place. Also 
inapplicable are Frankfort Finance Co. v. Treadway 
(Texas), 159 S. W. 2d 514, in which there were two sepa¬ 
rate parcels of land covered by one lease, and Lindenbery 
v. McDonald, 195 P. 2d S16, in which the lessor could not 
comply with the termination clause of the lease because 
he could not obtain a permit from the War Production 
Board to tear down the existing improvements on the 
land. 

In the case at bar there was an actual, bona fide offer 
on the part of the Zoslows to purchase the entire prop¬ 
erty, made and acted upon by all the parties in good 
faith, and in accordance with their contract the Zoslows 
did in fact acquire the entire property. Therefore the 
termination notice was valid (cf. Benton et al v. Alcazar 
Hotel Co. et al., 352 Mo. 836, 180 S. W. 2d 33, Pefkaros 
v. Harman, et al., 20 Del. Ch. 238, 175 A. 124). 

On page 14 of their brief appellants say that any am¬ 
biguity in the lease held by appellants must be resolved 
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in their favor, inasmuch as the lease was prepared by the 
lessors, citing Lindenberg v. McDonald, supra. 

Xo such contention was made in the court below and 
the lease itself is not a part of the record. It was not 
prepared by appellee, however, and to the contrary the 
original lease is typewritten on legal size paper bearing 
the imprint: 

Martin F. O’Donoghue 
Tower Building 
Washington, D. C. 

which would seem to indicate that it was prepared by 
counsel for appellants. If so, it should be construed most 
strongly against them . 

II. 

The Giving of An Invalid Notice to Quit Does Not 
Constitute Constructive Eviction 

Appellants’ principal contention here, as in the court 
below, is that the notice to quit was invalid because at 
the time it was given the purchasers had not acquired 
the outstanding one-fifth undivided interest in the prop¬ 
erty (Appellants’ Brief, p. 6 et seq.). It is not disputed, 
however, that appellants accepted the notice without pro¬ 
test or further inquiry and voluntarily removed from the 
premises at the end of the ninety-day period, and there¬ 
fore, assuming the notice was invalid, appellants are not 
entitled to claim a constructive eviction. 

In Greater Boston Bowling Alleys, Inc. v. Olympia 
Theatres, Inc., 255 Mass. 477, 152 X. E. 46, the lease 
contained a provision giving lessor the right to terminate 
if the premises should be damaged by fire and thereby 
rendered unfit for use. A fire occurred which damaged 
part of the premises, and the lessor gave notice termi¬ 
nating the lease. Thereafter, lessee voluntarily removed 
pursuant to the notice, lessor took possession, and lessee 
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brought an action for damages. The jury found that the 
premises had not been so damaged as to make them unfit 
for use, thus invalidating the ground upon which the notice 
had been given, but the court directed a verdict for the 
lessor. The Supreme Court of Massachusetts affirmed, 
saying: 

‘To constitute an eviction . . . there must either be 
an actual expulsion of the tenant, or some act of a 
permanent character done by the landlord with the 
intention and effect of depriving the tenant of the 
enjoyment of the demised premises or some part of 
it, to which he yields, abandoning the possession with¬ 
in a reasonable time (cases).’ 

The finding of the jury conclusively shows that the 
defendant had no right to terminate the lease because 
of the fire and upon the evidence it did not attempt 
to terminate it for any other reason . . . The de¬ 
fendant did not enter into possession of the prop¬ 
erty until after the plaintiff delivered the key with 
notice that the premises had been vacated. Until then 
the plaintiff had the use and control of them. The 
defendant did nothing which could be found to be 
an eviction. 

In Coury v. Porterfield (Tex. Civ. App.), 299 S. W. 93S, 
the lease provided that in the event oil should be discov¬ 
ered in Garza County* the lessor could terminate the lease 
on 90 days’ notice, provided, however, that lessee could 
continue in possession at a higher rental. The lessor 
gave notice on the ground that oil had been found and 
demanded possession unless the higher rent was paid. 
Thereafter, lessee voluntarily removed pursuant to the 
notice and brought suit for damages. In affirming a judg¬ 
ment for lessor, the appellate court says: 

I 

. . . The trial court’s finding that appellant volun¬ 
tarily surrendered possession of the premises and 
moved therefrom without protest, upon the demand 
of the appellee, which finding is sustained by the evi¬ 
dence, does not constitute an illegal eviction and 
furnishes no basis for a recovery of damages by ap- 
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pellant (citing 2 Tiffany on Landlord and Tenant, 
pp. 1277,1278, subd. 7). 

It will be seen that the tenant is seeking a recovery 
for an eviction, based on a charge of wrongdoing 
on the part of the lessor in asserting that there had 
been oil discovered in Garza County, and, as stated 
above, the tenant, instead of agreeing to pay the 
increased rent, chose to exercise his option to de¬ 
termine the lease without any protest and thereby 
agreed with the lessor to terminate the contract. 
There is no evidence of an actual eviction in this 
case and a constructive eviction cannot be claimed, 
for the reason that the demand of the lessor did not 
deprive the tenant of the beneficial enjoyment of the 
demised premises. 

In Tiffany, Landlord and Tenant (1910), vol. 2, sec. 185, 
p. 1277, it is said: 

(7) Unauthorized demand for possession. It has 
occasionally been decided that if the landlord notifies 
the tenant, before the termination of the tenancy, to 
relinquish the possession, and the tenant complies 
with the demand, this constitutes an eviction. This 
view is not, however, entirely satisfactory. An evic¬ 
tion involves a wrongful act on the part of the land¬ 
lord, but there is no legal wrong involved in his 
making this unjustifiable demand for possession, how¬ 
ever morally improper it may be, and the fact that 
the tenant acts as if it were justified can not well 
change its character in this respect. The case is like 
that of any other unjustifiable demand for the pos¬ 
session of property to which the possessor is foolish 
enough to yield. If a grantor in fee were to demand 
possession of the land granted, or even if he were 
to sue therefor, and the grantee were to yield pos¬ 
session, there is no authority for saying that this is 
an eviction, giving a right of action on the grantor’s 
covenant for title, and it does not seem that under the 
circumstances a lessee could sue his lessor on the cove¬ 
nant for quiet enjoyment, which he should be able 
to do if such transaction constitutes an eviction. We 
would prefer to regard this as a case of implied sur¬ 
render, based on a relinquishment of possession to 
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the landlord by agreement of the parties, and such it 
seems to have been, in other cases, decided to be. 

In Thompson on Real Property (Permanent Ed.), vol. 3, 
sec. 12S5, p. 411, it is said: 

Notice to quit, wrongfully given by the landlord, and 
followed by a voluntary surrender, without protest, of 
the premises by the tenant, does not amount to an 
eviction (citing Greater Boston Bowling Alleys, Inc. 
v. Olympia Theatres, Inc., supra, Coury v. Porterfield, 
supra, and Crystal & Son v. Gerson, (Pa. Com. PL, 
41 Lack. Jur. 185). 

Also, in Psiliozios v. Humberg, SO Cal. App. 2d 215, 1S1 
P. 2d 699, in which the tenant brought suit against his land¬ 
lord for wrongful eviction, it appeared that the landlord 
had served a termination notice upon the tenant, and that 
the notice was accepted by the tenant who voluntarily re¬ 
moved from the property. In reversing a judgment for the 
tenant the court says: 

... He accepted the logic and effect of the notice, 
and without aw’aiting court action to invoke a decree 
for his ouster he abandoned the cafe . . . and in¬ 
stituted this action ... to recover damages for wrong¬ 
ful eviction. Such facts do not constitute eviction, 
lawrful or unlawful. Respondent had no right to re¬ 
main after June 30, 1945, the expiration date of the 
notice, except upon terms prescribed by appellant. 
But respondent w*as not evicted vi et armis or by 
judicial process. He voluntarily vacated the prem¬ 
ises. The mere service of a notice upon his tenant by 
the landlord to terminate a tenancy at will may serve 
either of two purposes: (1) it may lay the founda¬ 
tion for an action at law to recover the tenement or 
(2) it may serve merely to advise the tenant that 
his term will expire at the end of 30 days. If he ac¬ 
cepts the notice as severing the relationship he may 
remove his effects from the premises and be no further 
bound for rentals. That is exactly what respondent 
did. Having removed voluntarily from the premises 
he was without a cause for action against ap- 
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pellant. The beneficial enjoyment of a property by 
one holding under a lease is not disturbed bv a suit 
to oust him; and so long as the landlord acts in good 
faith in suing to obtain a decree of ouster because of 
the tenant’s alleged violation of some covenant of his 
lease he is not liable to the tenant in damages. 

Therefore, assuming there was not a valid sale of the 
property as required by the lease and that therefore the 
notice given appellants was illegal and void, as they con¬ 
tend, nevertheless appellants are not entitled to main¬ 
tain this action for constructive eviction. Even a judg¬ 
ment for possession does not amount to a constructive 
eviction when followed by a voluntary surrender of pos¬ 
session (cf. Title <& Trust Co. v. Durkheimer, 155 Ore. 427, 
63 P 2d 909, and Simpkins v. Brooks [D. C. Mun. App., 
1946], 49 A 2d 549, citing Black v. Knight, 176 Cal. 722, 
169 P. 382). 

In addition, not only did appellants voluntarily remove 
from the property without protest, but they did so long 
after they had every opportunity to make inquiry as to 
the sale of the property and the settlement at the title 
company on November 14, 1946, and long after they were 
charged with notice of the deed conveying the four-fifths 
undivided interest, which was recorded among the land 
records of the District of Columbia on November 21, 1946. 

As said by this court in Mount Vernon Savings Bank v. 
Wardman, decided March 7, 1949 and reported in 173 F. 
2d 648: 

Appellant attempts to excuse its delay because of 
lack of knowledge and this is advanced in the face 
of the known fact that there was available at all 
times for consultation, for the purpose of discover¬ 
ing the claimed fraud, public information of record. 
Possession of the means of knowledge of fraud is 
in equity tantamount to knowledge itself. 
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CONCLUSION 

The court below found that the notice of termination 
given by appellee was legal, and that even if the notice 
were void appellants are not in a position to contend 
they were wrongfully evicted inasmuch as they volun¬ 
tarily surrendered possession of the property. 

It is respectfully submitted that the judgment of the 
court below vras right, and should be affirmed. 

Arthur P. Drury 
John M. Lynham 
John E. Powell 
Attorneys for Appellee. 





